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PLAINTIFFS’ CONSOLIDATED RESPONSE TO DEFENDANTS’ MOTIONS TO STAY

Now comes Plaintiffs, by and through undersigned counsel, and submit this consolidated Opposition to Defendants’ Motions to Stay the above styled case.  For cause, Plaintiffs state that Defendants’ have not met the legal test to be granted a stay.  Plaintiffs would, however, consent to the requested stay if this Court first granted Plaintiffs their requested Temporary Restraining Order and Preliminary Injunction.  A Memorandum in Support follows.
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MEMORANDUM IN SUPPORT

Defendant Honorable Ronald B. Adrine and Defendant Cleveland Metroparks have each filed a Motion to Stay Proceedings in the above styled case.  Neither motion contains any citation to law or any argument based upon any applicable law.  As such, Plaintiffs will treat said motions as “me too” motions joining in the motion of Defendants City of Cleveland, Robert Triozzi, Honorable Frank Jackson, Michael McGrath and Martin Flask, said join motion hereinafter referred to as “Cleveland’s Motion for Stay.”

Cleveland’s Motion for Stay does not contain any citation or argument on the applicable legal standard for granting a stay of proceedings.  Instead, Cleveland’s Motion for Stay simply re-hashes the arguments they have made against R.C. 9.68 in several different forums.  As such, Cleveland’s Motion for Stay is essentially a carbon copy of their Summary Judgment Motion and Amici Briefs arguing against R.C. 9.68 being construed as a General Law of Ohio, an argument that has failed in every forum thus far.

Applicable Standard for Granting a Stay of Proceedings


The United States Supreme Court has set forth the standard for granting a stay in Landis et al v. North American Co., 299 U.S. 248 (1936).  In this case, the court examined a stay obtained by the Government against individual litigants in multiple pending cases, said stay being based entirely upon proceedings in a contemporaneous pending case  that all stayed parties were strangers to.  Of import, the Government AGREED TO FOREBEAR UPON ENFORCING THE LAWS IN QUESTION IN RETURN FOR THE STAY.  
The Supreme Court of the United States stated the applicable standard for granting a stay in the absence of an agreement among the parties:
Apart, however, from any (agreement of the parties), the power to stay proceedings is incidental to the power inherent in every court to control the disposition of the causes on its docket with economy of time and effort for itself, for counsel, and for litigants.  How this best can be done calls for the exercise of judgment, which must weigh competing interests and maintain an even balance.   Landis et al v. North American Co., 299 U.S. 248, 254-55 (1936) (citation omitted).

The reasoning of the court centered on the fact that the parties impacted were strangers to the ancillary proceeding that the stay was based upon.  “Only in rare circumstances will a litigant in one cause be compelled to stand aside while a litigant in another settles the rule of law that will define the rights of both.”  Landis et al v. North American Co., 299 U.S. 248, 255 (1936).  This is particularly applicable in the case at bar, as the Cuyahoga County Common Pleas Court declined to allow representative gun owner groups to intervene in City of Cleveland v. State of Ohio, CV-07-618492, the ancillary case that Cleveland bases their motion upon.  Cleveland is asking this court to keep gun owners sidelined for a second time.

“Impressed with the likelihood or danger of abuse, some courts have stated broadly that, irrespective of particular conditions, there is no power by a stay to compel an unwilling litigant to wait upon the outcome of a controversy to which he is a stranger.”  Landis et al v. North American Co., 299 U.S. 248, 255 (1936) (citation omitted).


“Due to this danger of denying a litigant their day in court, “the (movant) for a stay must make out a clear case of hardship or inequity in being required to go forward, if there is even a fair possibility that the stay for which he prays will work damage to someone else.”  Landis et al v. North American Co., 299 U.S. 248, 255 (1936).  “Thus, the (movant) shoulders the burden in demonstrating a ‘clear case of hardship.’” Hisler v. Gallaudet Univ., 344 F. Supp. 2d 29, 35 (D.D.C. 2004) (citation omitted).  “The party requesting such a stay must make out a clear case of hardship or inequity in order to prevail . . . . the right to proceed in court should not be denied except under the most extreme circumstances.” GFL Advantage Fund, Ltd. v. Colkitt, 216 F.R.D. 189, 193 (D.D.C.2003) (citations omitted).

Closer to home, Ohio law, while admittedly somewhat thin, first focuses on the nature of the ancillary case (i.e. the case that the stayed parties are strangers to).  If the ancillary case is one that would impact the court’s jurisdiction, a stay is appropriate.  If it would not deprive the court of jurisdiction, a stay is not appropriate.  “A writ of procedendo will issue requiring a judge to proceed to final judgment where the judge erroneously stayed the proceeding based on a pending case which has no effect on jurisdiction to proceed.”   State ex rel., James Carpenter v. Charles E. Brown, 2008-WL-4787595 ¶6 (Ohio App. 5 Dist 2008) (citations omitted).  “For example, a writ of procedendo will issue requiring a judge to proceed to final judgment if the judge erroneously stayed the proceeding based upon a pending case that has no effect on the court’s jurisdiction to proceed.”  State ex rel., Weiss v.  Hoover, 84 Ohio St. 3d 530, 532 (Ohio 1999) (citations omitted).  “Thus, a writ of procedendo will issue requiring a judge to proceed to final judgment if the judge erroneously stayed the proceeding because of a pending case that does not affect the court’s jurisdiction to proceed.”  State ex rel., Kralik v. Zwelling, 101 Ohio St. 3d 134, 135 (Ohio 2004) (citations omitted).

In addition to examining whether the ancillary case is one which would deprive the court of jurisdiction to proceed, Ohio courts have also looked at whether the granting of the stay would thwart the purpose of the remedy sought by the non-moving party.  For instance, granting a stay would thwart the purpose of the forcible entry and detainer statutes (i.e. immediate possession); therefore, granting the stay was an abuse of discretion  State ex rel., Weiss v.  Hoover, 84 Ohio St. 3d 530, 532 (Ohio 1999).  Additionally, granting a stay would thwart the purpose of arbitration (i.e. speedy and inexpensive resolution); therefore granting the stay was an abuse of discretion.  State ex rel., Kralik v. Zwelling, 101 Ohio St. 3d 134, 135 (Ohio 2004).
Analysis and Argument

Based upon any of the tests in controlling law as set forth above, Cleveland’s Motion for Stay must fail.  Plaintiffs in the instant case are strangers to the ancillary case that Cleveland is basing their motion upon.  Even more egregious, not only are Plaintiffs strangers to that case, but this court previously denied gun owners intervention in the ancillary case.  Granting Cleveland’s Motion for Stay would mean this court has deprived gun owners of their day in court not once, but twice.  This insistence that gun owners have their rights determined by a case they are not a party to is contrary to the face and spirit of Landis, even without getting into the balancing test enumerated within said case.

Further, the ancillary case relied upon by Cleveland’s Motion for Stay is not one that will deprive this Court of jurisdiction to proceed.  Thus, Cleveland’s Motion for Stay fails to meet applicable Ohio law as set forth in Carpenter, Weiss and Kralik.  The proceedings in the ancillary case are not jurisdictional in nature, and in fact support entirely Plaintiffs’ Complaint and UNOPPOSED Motion for a Temporary Restraining Order, which this Court has yet to issue a ruling upon.

Additionally, as Plaintiffs have sought both a Temporary Restraining Order and Preliminary Injunction, granting the Motion for Stay would thwart the primary purpose of said remedies, to wit: preserving the status quo and QUICKLY preventing further damage to Platiniffs while the underlying cause is adjudicated.  Since granting the stay would thwart the underlying purpose of Plaintiffs’ causes of action, granting the stay is impermissible as stated in Weiss and Kralik.

Even beyond failing the facial tests as set forth in applicable law above, the City of Cleveland’s Motion for Stay must fail any balancing test as set forth in Landis, Hisler and GFL.  Far from establishing a “clear case of hardship” if the stay is not granted, a careful examination of all the motions yields not even a scintilla of hardship.  No hardship is presented by the movants, and this court is not free to infer hardship on their behalf.  Plaintiffs, on the other hand, have already laid out the hardship they are operating under in both the Complaint and Motion for Temporary Restraining Order.  The balancing test must, on the evidence and pleadings in front of this court, resolve in favor of Plaintiffs.

In essence, movants wish to continue to violate the statutory and constitutional rights of citizens on the off-chance that their arguments against R.C. 9.68 succeed on appeal.  This is preposterous in any balancing test.  There is law, directly on point, contrary to Cleveland’s arguments, and Cleveland is asking this court to allow them to continue to arrest, criminally charge and prosecute citizens who are in good faith relying upon state and federal law ON THE CHANCE that they succeed on appeal.  The correct analysis of balance of the equities in this case is that if Cleveland wants to delay final judgment in the above styled case until they have exhausted their appellate remedies, then they should only be allowed to do so after they stop placing citizens in criminal jeopardy while their appeals process plays out.

Citizens cannot be “un-arrested” 4 years after the fact; nor will they recover time and money expended defending against charges brought by movants in the intervening YEARS it will take to fully resolve Cleveland’s appeals.  Citizens prosecuted and convicted in the interim will not have those convictions “undone” 6 years from now, once Cleveland’s appeals are exhausted in the ancillary case and then again appeals ad infinitum in the instant case.  In the relevant cases, the government has been allowed to work through their appeals, BUT ONLY AFTER THEY AGREED TO STOP ENFORCING THE LAWS IN QUESTION DURING THE PENDENCY OF THE CASE.

It would be unconscionable to grant movants their stay AND allow them to continue to criminally enforce the ordinances in question.

CONCLUSION

At some point in time, the courts of Ohio are going to order Cleveland to respect the statutory and constitutional rights of citizens to own guns.  The only real question is how many citizens will be placed in criminal jeopardy while the courts work towards that inescapable conclusion.  The mantra of “Home Rule” is not a talisman making Cleveland immune to applicable law, no matter how much Cleveland’s Government politically disagrees with liberal, private gun ownership.

Movants have failed to meet the facial requirements of applicable law requisite to obtaining a stay.  Further, movants fail the applicable interest-balancing test to obtain a stay.  Absent movants agreeing to the requested Preliminary Injunction, Plaintiffs do not consent to the requested stay and it would be an abuse of discretion for this court to grant Cleveland’s Motion for Stay.
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